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Dear Sir, 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT 

NO. 24 OF 1956 (“the Act”): SS MASUKU (“complainant”) v LIBERTY 

PROVIDENT FUND (“respondent”)  

 

[1] INTRODUCTION 

 

1.1 This complaint concerns the distribution of a death benefit by the 

respondent following the death of its member Ms TB Ntshangase (the 

deceased), contrary to her wishes as reflected in the nomination form.  

 

1.2 The complaint was received by this Tribunal as a referral from the Long 

Term Insurance Ombudsman on 25 July 2012. An acknowledgement  

 

  letter was sent to the complainant on 13 August 2012. On the same 

day, the complaint was dispatched to the respondent requesting it to 

file a response to the complaint on or before 13 September 2012. A 

response was received from the respondent by 16 August 2012. On   

29 January 2013, a request for further particulars was sent to the 
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respondent and the further particulars were received on 31 January 

2013.  No further submissions were received.  

 

1.3 Having considered the written submissions before this Tribunal, it is 

considered unnecessary to hold a hearing in this matter. The 

determination and reasons therefor appear below. 

 

[2] FACTUAL BACKGROUND 

 

2.1   The deceased was employed by Liberty life (the employer) for the 

better part of her working life until she died on 8 September 2011 and 

by virtue of her employment she was a member of the respondent. The 

deceased had completed a nomination form wherein she nominated 

the complainant and Ms MC Ntshangase (the deceased’s daughter), 

and had allocated each a 50 percent share of the death benefit. 

 

 2.2   Following the death of the deceased the respondent made an 

allocation and distributed the benefit to the two nominated beneficiaries 

but in contrast to the nomination form allocated only 10 percent of the 

benefit to the complainant and 90 per cent to the deceased’s daughter. 

 

[3] COMPLAINT 

 

3.1 The complainant is the brother of the deceased he is aggrieved by the 

respondent’s failure to abide by the nomination form when allocating 

the benefit to the beneficiaries.  The complainant submitted further that 

he is dismayed by the approach of a certain Ms Madonsela, whom he 

came across when he visited the employer, who insisted that he should 

only get 10 per cent of the benefit as he had not worked for it.  

 

3.2 The complainant seeks the assistance of this Tribunal to compel the 

respondents to abide by the nomination form in the allocation and 

payment of the death benefit. 
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[4] RESPONSE 

  

  4.1 The respondent submitted that after it received the notification of the 

death of the deceased, it conducted an investigation to establish the 

dependants of the deceased and their personal circumstances as is 

mandated in terms of section 37C Of the Act. It submits that it 

established that there were two potential beneficiaries, that is, the 

daughter who was a dependant as well as a nominee and the 

complainant who was only a nominee.   

 

 4.2 The respondent submitted that the deceased had completed a 

nomination form during 1999, 12 years before her death, nominating 

both her brother and her daughter to receive equal shares on the 

benefit. It submitted further that both the complainant and the daughter 

confirmed that the daughter was the only dependant of the deceased. It 

submitted that the complainant was 63 years old whereas the daughter 

was 36 years old at the time of the death of the deceased. It submitted 

that after considering all these factors it distributed the death benefit of 

R1 261 321. 57 in proportions of: 90 per cent of the benefit to the 

deceased’s daughter and 10 per cent to the complainant. The 

respondent also submitted that Ms Madonsela, a financial advisor 

contracted to the employer, whom the complainant referred to in his 

complaint could not have had any input on the allocation of the benefit 

as she was only invited to provide financial advice after the benefit was 

allocated. It denies that Ms Madonsela decided on the allocation of the 

benefit as alleged by the complainant.  

4.3 It submits that its board considered all the relevant factors in exercising 

its discretion when making the allocation and distributing the benefit 

and it also took into consideration that it is not bound by the nomination 

form as has been reiterated by this Tribunal in the matter of Ditshabe v 

Sanlam Marketers Retirement Fund and Another (2) [2001] 10 BPLR 

2579 (PFA). It contends that there is no evidence to suggest that its 
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board has exercised its discretionary powers unreasonably or 

improperly and as a result the complaint should be dismissed. In 

support of its submissions it attached a copy the board’s resolution 

together with the affidavits received and the deceased’s will.     

 

[5] DETERMINATION AND REASON THEREFOR 

 

5.1 The issue for determination is whether or not the respondent  

 failed to comply with its legal duties in allocating the death benefit 

contrary to the nomination form.  

 

 5.2 The payment of a death benefit is regulated in terms of section 37C 

which provide as follows:  

 

“37C. Disposition of pension benefits upon death of member 

 

(1) Notwithstanding anything to the contrary contained in any law or in 

the rules of a registered fund, any benefit (other than a benefit 

payable as a pension to the spouse or child of the member in terms 

of the rules of a registered fund, which must be dealt with in terms of 

such rules) payable by such a fund upon the death of a member, 

shall, subject to a pledge in accordance with section (19)(5)(5)(i)  and 

subject to the provisions of section 37A(3) and 37D, not form part of 

the assets in the estate of such a member, but shall be dealt with in 

the following manner: 

 

(a) …  

 

(b) ...  

 

(bA) If a member has a dependant and the member has also designated 

in writing to the fund a nominee to receive the benefit or such portion 

of the benefit as is specified by the member in writing to the fund, the 

fund shall within twelve months of the death of such member pay the 

benefit or such portion thereof to such dependant or nominee in such 

proportions as the board may deem equitable: Provided that this 

paragraph shall only apply to the designation of a nominee made on 
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or after 30 June 1989: Provided further that, in respect of a 

designation made on or after the said date, this paragraph shall not 

prohibit a fund from paying the benefit, either to a dependant or 

nominee contemplated in this paragraph or, if there is more than one 

such dependant or nominee, in proportions to any or all of those 

dependants and nominees.” 

 

5.3 It is the board’s responsibility when dealing with the payment of death 

benefits to conduct a thorough investigation to determine the 

beneficiaries, to thereafter decide on an equitable distribution and 

finally to decide on the most appropriate mode of payment of the 

benefit payable. Their duties in this regard were summarised in Sithole 

v ICS Provident Fund and Another [2000] 4 BPLR 430 (PFA), at 

paragraph 24 and 25, as follows:- 

 

“When making an “equitable distribution” amongst dependants the                    

board of management has to consider the following factors: 

 

 the age of the dependants 

 the relationship with the deceased 

 the extent of dependency 

 the wishes of the deceased placed either in the nomination 

form and/or his last will; and 

 financial affairs of the dependants including their future 

earning capacity potential. 

 

 In making their decision, trustees need to consider all relevant information 

and ignore irrelevant facts. Further, the trustees must not rigidly adhere to a 

policy or fetter their discretion in any other way.” 

 

5.4 The fund in the above matter identified two potential beneficiaries, that 

is, the complainant and the deceased’s daughter, who were also 

nominees in equal shares. It is also common cause that besides being 

a legal dependant and a nominee the daughter was also a factual 

dependant to the deceased in that she shared the same residence and 

expenses with the deceased. The complainant’s dissatisfaction stems 

from a misapprehension of the law that a nomination form is equivalent 
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to a will of the deceased as relates to the distribution and allocation of a 

death benefit. However, contrary to this expectation section 37C 

determines how a death benefit from a pension fund is distributed and 

in particular section 37C(1)(bA) indicates how nominees are to be 

considered when the allocation is done. In terms of this subsection the 

discretion is granted to the board of trustees to decide on the 

proportions of the allocation to the nominees and this has been 

confirmed by our courts in among others Kaplan And Another NNO v 

Professional And Executive Retirement Fund And Others 1999 (3) SA 

798 (SCA). This Tribunal also accepts the explanation provided by the 

respondent that Ms Madonsela did not make the allocation as was 

alleged by the complainant, as this is supported by the Trustee 

resolution supplied by the respondent.    

 

5.5 This Tribunal takes note of the fact that the board’s decision to divert 

from the nomination form is among others an indication that the board 

actually applied its mind to the allocation and had not rubber stamped 

the nomination form as it were. In the event, this Tribunal is satisfied 

that the board of trustees of the respondent exercised its discretion 

appropriately in terms of section 37C of the Act, in that it considered all 

the relevant factors and disregarded irrelevant ones.  

 

[6] ORDER 

 

1. In the result, the complaint cannot succeed and is dismissed.  

 

DATED AT PRETORIA ON THIS 9TH DAY OF APRIL 2013 

 

 

 

        

MA LUKHAIMANE 

DEPUTY PENSION FUNDS ADJUDICATOR 


